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2 
UNCLOS dispute settlement 
Procedure 
 • International Tribunal for the Law of the Sea 
(ITLOS),   
• International Court of Justice (ICJ),   
• Arbitral tribunal constituted in accordance 
with Annex VII and  
• Special arbitral tribunal constituted in 
accordance with Annex VIII 
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À la carte 
International Court of Justice 
ANNEX VII. ARBITRATION 
ANNEX VIII. SPECIAL ARBITRATION 
4 
Litigation using the UNCLOS Dispute 
Settlement system 
• Annex VII Arbitration – 7 
• ITLOS- 17+1+1 
–Prompt Release: 9 
–Provisional Measures: 3 
–Merits: 5 
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Jurisdictional Challenges 
(1) the alleged dispute does not involve any 
issue of interpretation and application of 
UNCLOS,  
(2) under the Convention another tribunal or 
procedure has priority over UNCLOS 
compulsory dispute settlement system, and 
(3) consensual procedure as introduced in the 
Section 1 of Part XV of the convention has 
not been exhausted 
6 
Article 281 
• Article 281 provides that if parties to a dispute 
decide to settle a dispute using other 
peaceful means of dispute settlement of their 
own choice, the UNCLOS Compulsory 
dispute settlement will only be applicable if no 
settlement is reached by recourse to such 
means and the agreement between parties 
does not exclude any further procedure. 
7 
Article 282 
• According to article 282 if the parties to 
dispute have agreed through a general, 
regional and bilateral agreement or 
otherwise, that such dispute shall be 
submitted to a procedure that entails a 
binding decision that procedure shall apply in 
lieu of the UNCLOS dispute settlement 
procedures unless the parties to the dispute 
otherwise agree. 
 
8 
Article 286 
• Subject to section 3, any dispute concerning 
the interpretation or application of this 
Convention shall, where no settlement has 
been reached by recourse to section 1, be 
submitted at the request of any party to the 
dispute to the court or tribunal having 
jurisdiction under this section. 
9 
NOT SO COMPULSORY 
DISPUTE SETTLEMENT 
SYSTEM  
10 
Limitations of the UNCLOS Dispute 
Settlement System 
• The disputes relating to the coastal State’s exercise 
of sovereign rights can be submitted to compulsory 
dispute resolution when the coastal State violates 
– the freedom of navigation,  
– right of over-flight or the right of laying of submarine 
cables and pipelines,  
– right of other internationally lawful uses of the sea; or  
– where the coastal State is exercising  its jurisdiction in 
a manner inconsistent with international marine 
environmental rules and standards 
                                                   (article 297) 
 
11 
State parties can also opt out from 
compulsory dispute resolution 
processes for disputes concerning:  
 • sea boundary delimitations 
• military activities 
• law enforcement activities in respect of EEZ 
fisheries and marine scientific research 
• disputes in respect of which the Security 
Council of the United Nations is exercising 
the functions. (article 298) 
12 
Declarations under article 298 concerning optional 
exceptions to compulsory dispute settlement  
Total Parties : 162 
Exception Number of States 
Sea boundary 28 
Military Activities  19 
Certain Law Enforcement activities (marine 
scientific research  and fisheries within 
EEZ) 
18 
Disputes in respect of which the UN  
Security Council exercising the functions  
16 
13 
LITIGATION DECISION 
MAKING PROCESS 
14 
Litigation Decision Making Process 
• Legal 
– Legal Certainty 
– Legal uncertainty 
– The UCLOS is the Only Option 
– Previous Experience with the System 
• Other influencing factors 
– National interest 
– Political relationship  
– Reputation 
– Economic issues   
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Reputation and National Interest 
 
• Volga Case 
• Maritime Terrorism  
16 
Facts of the Volga Case 
• The Plight of Patagonian Toothfish  
• A Russian flagged long-line fishing vessel the 
Volga was detained by the Australian 
authority few hundred metres outside the 
Exclusive Economic Zone of Australia’s 
Heard and McDonald Islands in the Southern 
Ocean 
• Russia foreshadowed separate litigation 
against Australia for violation of articles 111 
and 87 of UNCLOS 
•   
17 
Why Russia did not Sue Australia for 
Violation of Article 111 
 
• Legal Uncertainty ? 
– Legality of Hot Pursuit 
– Jurisdiction  
– Russia’s Standing as Flag State  
 
• National Interest and Reputation  
 
18 
‘It is notable that in recent 
cases before the Tribunal, 
including the present case, 
although the flag State has 
been represented by a State 
agent, the main burden of 
presentation of the case has 
been borne by private 
lawyers retained by the 
vessel’s owners.’  
 
Judge ad hoc Ivan 
Shearer in his 
dissenting opinion in 
the Volga Case 
 
19 
‘The area of fishing activity is clearly 
demonstrated in the diagrams at pages 
106 and 107 of the Australian 
Response. The maps of those pages 
clearly show the Volga fishing in the 
Australian fishing zone. Additionally, the 
affidavit of the master of the fishing 
vessel, the Lena, which was 
apprehended whilst fishing along with 
the Volga, clearly states that both 
vessels were fishing illegally within the 
Australian Fishing Zone. … There is a 
clear inference that the Volga fled  
because the Lena [another Russian 
Vessel] was arrested and they were 
engaged in a common illegal enterprise. 
Given this evidence, it is not clear, 
therefore, how Russia thinks possible 
communication and arrest a few metres 
outside the EEZ excuses this significant 
illegal conduct.’ 
 
Henry Burmester QC, 
in the Volga Case 
 
20 
‘It seems, with respect, that the 
shipowner would have nothing to say 
if there was no doubt about the 
Article 111 issue, but why should the 
shipowner be able to rely on Article 
111? What virtue is it to the 
shipowner that it was arrested in one 
place or another when the substance 
of the issue against the shipowner is 
flagrant, repeated, unlawful 
depredations against an endangered 
species?’ 
‘when one commences proceedings, 
one lays oneself open to criticism’ 
 
James Crawford 
SC in the Volga 
Case 
21 
Lessons Learned from the ‘Volga 
Case’  
• The Role of National Reputation in 
International Dispute Settlement 
Strategy  
22 
Economic issues   
 
• Why States are not opting out from the 
compulsory dispute settlement  system using 
optional exceptions under article 298 
– Legal Uncertainty ? 
– Economic issues 
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Mr. President, Members of the Tribunal, after years of effort 
at the bilateral level to reach a settlement of our 
maritime dispute, it was only natural that Guyana 
should turn to the U.N. Convention on the Law of the 
Sea, as dispute with Suriname over maritime space 
refused to yield to negotiation and eventually with 
Suriname’s resort to force inflicted serious and 
continuing damage on Guyana's economic 
development prospects. By then, of course, Mr. 
President, Guyana had pursued every avenue of 
negotiation. As our written submissions have 
extensively and meticulously set out, allow me to recall 
that as we searched for the permanent settlement that 
we all wanted, we initiated the idea of interim measures, 
provisional arrangements as they are called in the 
language of the Convention, providing for joint 
development of the resources of our maritime space 
pending eventual resolution. At every stage and at 
every level, we sought to impress on our 
Surinamese colleagues the need to ensure that the 
cause of development in our maritime space was 
not held hostage to dispute on delimitation.  
 
S.R. Insanally, Foreign 
Minister of the Republic 
of Guyana, in the 
Guyana v. Suriname 
Maritime Boundary 
Delimitation Arbitration.  
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The absence of defined 
maritime boundaries with 
Myanmar or India has 
undermined our ability to 
exploit this much needed 
resource. Our difficulties are 
compounded by the far-
reaching maritime claims of 
our neighbours. The 
resolution of this case in a 
manner that achieves an 
equitable solution in the 
areas beyond 12 miles 
provides an opportunity for 
us to realize our full potential. 
 
Dr. Dipu Moni, Foreign Minister 
of the People's Republic of 
Bangladesh in the Dispute 
concerning delimitation of the 
maritime boundary between 
Bangladesh and Myanmar in the 
Bay of Bengal (Bangladesh/ 
Myanmar) 
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Previous Experience with the System 
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Previous Experience 
The SBT Arbitration and the 
Whaling Case 
 
27 
The UCLOS is the Only Option 
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Mauritius v. United Kingdom, the Chagos 
Archipelago: UNCLOS is the Only Option 
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Art 36, para. 2 of the Statute: Declarations 
Recognizing the Jurisdiction of the ICJ as 
Compulsory 
 • Mauritius : Mauritius accepts … the jurisdiction of 
the ICJ , … over all disputes other than… disputes 
with the Government of any other country which is a 
Member of the British Commonwealth of Nations. 
• The Government of the United Kingdom ... accept 
...  jurisdiction of the International Court of Justice, ...  
over all disputes arising after 1 January 1974, with 
regard to situations or facts subsequent to the same 
date, other than: any dispute with the government of 
any other country which is or has been a Member of 
the Commonwealth. 
 
